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A. Introduction

The central question for this essay is to explore the inherent characteristics of common law legal tradition and its influence on the American Constitutional Interpretation. I will first identify the theoretical or underlying theories of Common Law legal system in terms of application of the precedent and the modes of legal thinking. Understanding the sources and the modes of common law legal reasoning will facilitate the comprehension of theoretical and practical aspects of American Constitutional Interpretation. The United States is part of Common Law legal system and American written Constitution and its interpretation is informed by social changes and common law legal tradition. For this reason the need to do some theoretical and practical analysis of common law rule and reasoning becomes apparent. 

Despite the fact that there is not agreement among constitutional scholars about any single mode of constitutional interpretation all the debate in scholastic circles squares around the issues: i ) the meaning of words in the Constitution, ii) the intentions of the authors of the Constitutions, iii) precedents set by judges, and iv) value judgments. Apparently, the Common law legal tradition provides answers to some constitutional questions: whether common law implies a judge-made law, and if so whether judges impose their personal values through interpretation which in turn reflects social changes; and whether the judges are given significant discretion by applying the precedent which eventually amounts to judicial law making.  
It is important to discern the different modes of application of the precedents and which precedent is controlling or should be distinguished in a given case under the bulk of case law that judges are bound to follow based on the doctrine of stare decisis. Indeed, there are diverse ways of applying the precedent: by analogy, by extracting principles, and through tests and formulas. For example, the statute at hand will be declared unconstitutional if it was done so in another case with the same factual situation. There always can be some differences between the cases but the only ground not to follow it should be ‘an important difference’ between the two cases.  

Another way of applying arguments of precedent is tests or formulas. “Such tests or interpretations are supposed to elaborate the meaning or purpose of the Constitutional provision and to provide guidance in deciding subsequent cases.”
 These formulas come not only from the holding of a previous case but also from a dissent, dicta and footnote. However, there should be made distinction between following an analogical argument and formula in some important respects. Hence, applying the formula from a previous case does not necessarily mean that the cases are analogous.
 

However the formulas are also subject to interpretation if they are stated in a general language. This means that the formulas can be more elaborated in future cases which can be argued to adjust the constitution to the changing circumstances that in many occasions amount to making a new legislation.
 This issue again leads to the political distribution of power as to how much power should be given judges in this case for applying a precedent.   

Thus, in using arguments of precedents judges rely in many respects on their own value judgments. This is unavoidable when judges should decide which similarities or differences are significant to apply the precedent or to overrule it; which general rule best fits the present case; and which formulas apply in a given case. Finally, I will address the issue of constitutional fact finding and its weight in constitutional adjudication. I argue that the outcome of the constitutional cases significantly depend on the weight given to constitutional facts which is far less discussed in academic circles than other constitutional issues.  
B. Common Law Tradition

The Common law was to regulate social and commercial relationships and solve disputes by addressing the changes and developments in either field.
 However, the core of common law theory or concept is ‘justice in the individual case’
 that is followed as a rule in later decisions by the court involving similar factual situation through the doctrine of stare decisis. Indeed, the precedent can be argued to have such values as stability, uniformity, efficiency and to some extent preventing the imposition of judicial value judgments. It allows people to know the legal consequences of their actions and thereby makes the legal expectations more stable. Yet Douglas Edlin argues that: 
“For the common law, judgments are individual statements of normative evaluation placed within an existing and evolving system, which are claimed as a contribution to ongoing public debate and to the articulation of public standards of governance.”
 

Another distinctive feature of Common law that has been topic for ongoing debate among legal and political scholars is whether judges make law which is basically done through interpretation. Cohen argues that judges do make law and rebuts the illusion that they don’t make it. The judge-made law is reflected not only in the common law but also statutes where the decision is significantly affected by the interpretation.  A number of issues are regulated by judge-made law as a matter of common law while doubting the real value of the separation of power principle.
 The arguments of opponents of judge-made law would be convincing if the law were ‘self-sufficient’ enough to cover the future unpredictable situations that the legislature did not and could not have foreseen. However, the reality suggests different conclusion when the judge-made law comes into play through ‘finding, interpreting, and applying the law.”
 

To find a law as the term itself suggests restricts the power of a judge to make a law but rather to find it. But as it was already mentioned the distinction between finding and making is artificial taking into account the fact that the judges often supply the content of the law by reference to a principle of justice when the issue is not regulated by ‘clear precedent’.
 These principles, Cohen argues, embody both moral and political considerations, though not having binding force by their own; they are transformed to legal rule by judges.
 “A great deal of judicial legislation also takes place under the guise of deciding what is “reasonable” under particular circumstances.”

Although it could be argued that the cases not covered by clear precedents are very few and the increase of case law will make it even rare this point is defeated by the argument that unsolved issues depend not so much on the bulk of case law but rather on ‘rapidity with which conditions of life are changing’.
 “Moreover, as the number of precedents increases, skilful counsel can and do all the more readily find precedents on both sides, so that the process of judicial decision is, as a matter of fact, determined consciously or unconsciously by the judges’ views of fair play, public policy, and the general nature and fitness of things.”

Another example of judicial legislation can be found in the decisions based on analogical argument though ‘under the guise of following precedent’.
 Generally, the judges do this under the cover of distinguishing and making exceptions to the existing rule. However, this does not mean that judges routinely change the established law but “when compelled by overpowering considerations and then only in gradual and piecemeal fashion….”
 
The most striking characteristics of common law adjudication deserve special consideration: the outstanding place given to reason, the determination of appropriate precedent for the resolution of a case and the use of analogy if the mater is not covered either by statute or precedent. However, it poses some questions regarding the choice made by judges as to which case is similar or different for precedential application through analogical reasoning in a given case as a rule. Are there any standards to regulate this judicial discretion, or whether imposition of judicial value choices is unavoidable? 
a. Precedent 

Larry Alexander and Emily Sherwin identified four types of precedents or theories how to apply a precedent: 1) The Natural Model of Precedent, 2) The Rule Model of Precedent, 3) The Result Model of Precedent and 4) The Model of Principles.
 Regarding the first approach the application of a precedent includes not only the ‘reasonable expectations’ of the parties in dispute but also the expectations of the society as a whole as a mater of predictability to arrange the state of affairs in line with already decided cases. 

The second view of Rule Model of Precedent presents a kind of strict rules that courts are obliged to follow regardless of actual outcome of the case. This is different from the Natural Model in sense that it restricts judges to impose their value judgments through their ‘moral reasoning’ for considering various factors. What judges are supposed to do is to identify the rule from the precedent and apply it without any further considerations.
 According to Larry Alexander and Emily Sherwin the rational for this view is that it enhances the reliance of individuals. The rules extracted from precedent are usually general and can apply to a set of future cases and if judges refrain from moral reasoning and modifying the precedent but rather ‘follow the rule universally’ fewer errors are likely to occur in the adjudication process. This approach suggests that even though in some cases ‘a good precedent’ might yield bad outcome the judges should avoid modifying it because it is not guaranteed that judges will not make it worse.  

The next account of precedent was developed as an alternative to the first two theories discussed above. The Result Model approach admits the binding force of precedent with some reservations in terms of differing factual situations. Admired mostly by American Legal Realists this theory suggests that the judges are free to decide on a case that is not analogous to the previous case.
 Thus, the court shall follow the prior cases with the power ‘to modify them by narrowing their scope’.
  For example a precedent involving factual pattern of a, b, c and d will be followed as long as it strictly corresponds to the factual situation of a later case. If the later case, however, faces with facts a, b, c and f the court will narrow the scope of precedent to facts a, b and c and distinguish the case for f.
 

Larry Alexander and Emily Sherwin criticize this view because the role of precedent is significantly underestimated. 

In fact, however, the reference to rules is misleading because, under the approach we are now discussing, rules laid down in prior cases play in reality no part in the reasoning of later courts.  No precedent rule can be at once determinate enough to dictate results and comprehensive enough to encompass all the circumstances of any given dispute. It follows that every new case will present some fact that is not specified by the predicate of the precedent rule and that, accordingly, can serve as a distinguishing fact. If every later court is free to distinguish every precedent rule, then the authority of precedent decisions, if any, must lie in their facts and results, not in any rules announced by the precedent court.
 

Larry Alexander and Emily Sherwin argue that employing this approach of precedent can hardly constrain judges in deciding later cases except when the reasons of outcome of the precedent case will be as strong for a later case as it was for the precedent.
 This process inevitably engages judges in weighing the relative weights of facts which in turn poses difficult problems in terms of chosen criteria for measurement. Thus, this model of precedent signifies more the discovered facts and outcomes of prior cases rather than the precedential rule itself.
   

The fourth approach of precedent is called the Model of Principles which means that the court facing a problem should solve it by reference to a principle or even conflicting principles extracted by previous decisions. The central purpose of this theory advocated by Dworkin aims to bring coherence and integrity in law by connecting previous and current decisions through a set of legal principles.
 According to this model the judge would utilize ‘moral reasoning’ to arrive at the best possible decision but constrained by coherence that precedent affords.
 Hence, judges employing moral reasoning will choose the most suitable principle among the conflicting principles by assigning relevant weight to them. “Thus, law can evolve with society, but the pace of change is controlled because past and present are linked by common principles.”

Larry Alexander and Emily Sherwin argue that this approach makes the law ‘less determinate than precedent rules’ which is prone to judicial value imposition both in terms of general and conflicting principles and the best way of application of the precedent is precedent rule method for the reasons mentioned above. 
However, Larry Alexander and Emily Sherwin miss the critical point for constitutional adjudication. If judges adopt the precedent rule approach for constitutional adjudication the flawed decision in Dred Scot should have been followed and racial desegregation brought about by Brown v. Board of Education would not have been made. The task of drawing analogies, distinguishing or overruling is not simple task since judges are to analyze a bulk of case law and extract a general rule through the process of synthesis. Obviously not always the judge will be able to extract a single general rule from the group of precedents; and it is quite obvious that there can be many conflicting principles especially in the Constitution e.g. the privacy and free expression and many more principles. Moreover, there is always possibility that the rules may conflict taking into account also the abstract nature of many constitutional provisions. 

Judges here are to make value judgments since they should justify their choice on the ground that the other ones were not chosen because of their unreasonable or irrelevant nature. The choice becomes even burdensome when all the principles or rules seem to be reasonable. Thus, not only the precedent rule method alone but also the groups of precedents as a whole cannot always be sufficient source for the judge’s decision in constitutional adjudication.
 
Hence, any rule or principle that comes out from a precedent will be elaborated in a process of ‘continual review’ for a number of good reasons regarding its applicability in future cases in terms of factual situations and conflict with other legal concepts and principles. But most importantly, the Court will be concerned to reach a decision that will be good enough to satisfy the demands of “policy”, “ethics”, “justice” and “expediency” for what the law is believed to have been created.

It is quite obvious that to decide what is fair or just and expedient will often pass on the value preferences of judges. Moreover, there is not any commonly shared or unanimous opinion about justice so far. Dworkin puts it this way: “Justice is a matter of the correct or best theory of moral and political rights, and anyone’s conception of justice is his theory, imposed by his own personal convictions, of what these rights actually are.”
   


b. Common Law Legal Reasoning

Melvin Eisenberg in his ‘The Principles of Legal Reasoning in Common Law’ argues that the judge-made law in Common law legal tradition mirrors the moral standards ‘rooted in aspirations for the community’ and legal rules can be justified as long as they comply with ‘social propositions’.
 Eisenberg distinguishes between two types of justifications in legal reasoning—one that justifies the legal rule itself by invoking social propositions and the other justification is invoked by judges regarding the choice of the legal rule for a specific case. Finally, the consistency in legal reasoning rests heavily on ‘social propositions’ rather than ‘formal logic’.
 Formal logic will fail short to provide consistency between precedents for a simple reason that it cannot determine the relevant facts and spot the differences that count for different results.

For the purposes of legal reasoning, two precedents are consistent if they reach the same result on the same relevant facts, and inconsistent if they reach different results on the same relevant facts. What facts are relevant turns on social propositions?

The argument of social proposition is also true for consistency between the rule and its exception/s. The exception will be consistent with the rule as long as ‘there is a good social reason’ to justify it. Thus, Eisenberg argues that as a mater a of principle not only the rules ‘fully congruent’ but also those that are ‘substantially congruent’ rules with social propositions will be considered as good rules for the sake of consistency. In other words the rule should be consistently applied if it is good enough to reflect social propositions. ‘This principle is descriptive of legal reasoning in the common law, although it is typically implicit rather than explicit’.

Eisenberg goes on to identify the following modes of legal reasoning that are typical to common law system: reasoning ‘from precedent; distinguishing; by analogy; overruling; from principle; and use of hypothetical’.

As was discussed earlier the court using the reasoning from precedent basically would choose to follow either ‘the adopted-rule’ or ‘the result-based’ approach.
 According to Eisenberg the difference between these two approaches are as follows: ‘the adopted-rule’ or ‘precedent rule’ approach is concerned ‘what the precedent court said’ whereas under ‘the result-based’ approach the court counts ‘what the precedent court did’.
 Eisenberg prefers the first approach because it provides more consistency and relatively easy to follow than ‘the result-based’ approach because it allows the facts to be ‘characterized at vastly different levels of generality’ and invoke a number of rules from different precedents that will eventually transform the precedent.

Eisenberg argues that a good example of ‘result-based’ approach was Judge Cardozo’s opinion in MacPherson v. Buick Motor Co.
 The precedent rule to be followed by the court was that the manufacturer of the negligently made product was liable only to its immediate buyer unless the product was a type of some dangerous substance like poison. The court in MacPherson reformulated the issue the other way around. Instead of saying ‘whether a product is of type that is inherently or imminently dangerous’, the court said ‘whether a product is dangerous if negligently made’.
 Thus, Eisenberg argues that instead of overruling the precedent Cardozo reformulated the rule which ‘transformed the previous rule by a radical construction of the precedents’.
 As Sinnot Argues: “One common problem is being unable to find and agree on an appropriate description of the issue in a present case”.
 

In General the outcome of the decision will depend on the choice of application of a certain mode of precedent. Eisenberg concludes that: “the availability of a choice between these two approaches might appear to allow courts almost unlimited discretion to establish the rule for which a precedent stands” subject to some institutional and other constrain of “basic principle of legal reasoning.” 
That principle suggests that the court should follow the rule ‘explicitly adopted in a precedent’ if the rule is a good rule to fit the demands of social propositions as discussed above. Thus, a precedent rule cannot be followed in Brown if it does not comfort to social propositions which means that the Court should either distinguish or overrule the case.
The distinguishing mode of legal reasoning is usually employed by the court when the court makes exceptions to the otherwise applicable precedent. Eisenberg argues that the distinguishing mode of reasoning will be ‘consistent’ if it satisfies the following conditions:

1) “the social propositions that support the adopted rule do not apply to the case at hand,

2) The case at hand implicates a social proposition that does not apply to the typical case covered by the adopted rule.”
  
Eisenberg argues that this mode of legal reasoning incorporates features from ‘adopted rule’ and ‘result-based’ approach in sense that the court does not overrule the precedent but creates an exception that was overlooked by the previous decision, and it does not contradict but goes in line with the precedent rule.
 Thus, if distinguishing mode of reasoning as specified by Eisenberg applied in Brown the precedent vindicating the racial segregation would still be valid unless it is overruled. Deciding whether or not social propositions justify for distinguishing or overruling the precedent leaves substantial discretion to judges.  

Regarding the reasoning by analogy Eisenberg contends that it is the ‘mirror image’ of the distinguishing mode of legal reasoning in sense that an exception is made by the court to cover unregulated matter demanded by social propositions. In case of distinguishing the precedent the rule ‘literally’ applies to the case at hand but the social propositions require modification or reformulation to comply with unregulated social phenomenon whereas analogical reasoning implies that the precedent rule is not ‘literally’ applicable. By analogy the court broadens or narrows the rule from precedent to cover the issue at stake because ‘there is not a good social reason to treat the case at hand differently’.
  

Another account of analogical reasoning is offered by Gerald Postema. Postema distinguishes ‘classical common law conception’ of analogical reasoning from two other modes of analogical reasoning called ‘particularism’ and ‘rule-rationalist’. Postema advocates the classical mode of analogical reasoning since he argues that particularism and rule-oriented approaches suffer from inherent defects in their methodology. Particularism suggests that the core of analogical reasoning is ‘the identification of shared particular qualities between two cases’ which is done either through ‘intuition’ or ‘disposition’. 
 Postema criticizes this account of analogical reasoning because it fails to offer both valid substantive and methodological arguments in support of this theory. It fails substantively because ‘shared particulars’ cannot yield valid decision unless supported or guided by some general rule that determines the relevant criteria for ‘appropriate action’.  

Regarding the methodological deficiency Postema argues that the similarities should not be determined through ‘intuition’ or ‘disposition’ but rather through ‘discursive’ method which is the characteristic feature of classical method of reasoning. According to Postema discursive method means: “Determining relevant similarities between cases depends, in classical common law conception, upon reasoned argument rather than on a feeling or a perception.”
    

As opposed to ‘particularism’ the ‘rule-rationalism’ theory of analogical reasoning requires a prior rule to determine ‘relevant similarities’. However, Postema argues that this theory poses another problem. “If the judgment that two cases are relatively similar necessitates a preexisting rule to guide that judgment, then there must also be another rule that tells us which rule to apply when determining the relevant similarity between cases. And this goes on forever.”
 Additionally, the foundation of this theory is based on deductive method—‘top-down reasoning’—which is far beyond the common law analogical reasoning. “The fact that the conclusion follows from premises does not necessarily means that the conclusion is correct….As a result, common law analogical reasoning demands constant evaluation of an argument’s premises and conclusions.”
 

Postema offers two levels of classical mode of common law reasoning—analogical reasoning and analogy assessment. By first level of reasoning Postema means the identification of analogues whereas analogy assessment refers to the evaluation of the relevant analogues. These two levels can work together either simultaneously or sequentially. Thus judgments that are supported by ‘articulated reasons’ and arrived at through identification and evaluation are ‘the defining features of the common law method of analogical reasoning’.
 Hence, in order to treat like cases alike one should determine ‘the existing category of like cases, the relevant criteria of likeness in a given case, and a proper method of articulating likenesses’.

Thus, analogical reasoning is invoked by judges when the mater is not covered by the applicable law. In this case the reasoning that is employed to yield a decision can hardly be described as deductive or syllogistic but rather it is about identification of relevant similarity which ‘necessarily involves advertence to factors of justice and social policy’.
 The judges in many cases are guided not simply by the logic or syllogistic form of reasoning but clues to the decisions are provided by the judges’ experience and ‘necessities of the time, the prevalent moral and political theories’.
 

Julius Stone argues:

“For the working out of legal rues, as we see it in the history of the common law, is not merely a result of deductive techniques as applied to existing principles of law. It is rather a continuous creative adaptation of the law to changing social conditions. In this adaptation, of course, deduction from existing principles of law plays some part, but deduction from non-legal premises found by judicial experience, and choice among competing legal principles and non-legal premises, or choices within a range of indeterminacy, play far more decisive ones.”
  
C. Theoretical aspects of American Constitutional Interpretation
The most important question about judicial review is not a question about its legitimacy but rather what are the proper methods of constitutional interpretation? In this context, one should decide whether constitution is static or it evolves. Then if the constitution evolves to address social changes the next logical question should be as to how the evolution should be reflected in the document—through interpretation or amendment process? However, Chemerinsky argues that the answer to this question depends on the awareness of significance of the constitution in serving its two basic purposes: ‘safeguarding fundamental values’ and ‘unifying’ the nation.
 These objectives of the constitution can be achieved ‘only if the Constitution evolves through interpretation’. If the constitution evolves through judicial interpretation it means that judges will supply a meaning to the constitutional text.
Then one cannot help but to ask should there be any limits or restraints on this interpretation process that tends to supply the meaning in addition to what framers have intended? Chemerinsky argues that any attempt to define limits on interpretation process or ‘find an interpretive model’ for this reason will eventually fail because by its very nature constitutional interpretation is ‘indeterminate’ which means that “there is no single correct answer to the vast majority of constitutional questions presented to the court.”
 Moreover, Chemerinsky argues that: “if the Constitution is to serve its functions of protecting fundamental values and unifying society, the judiciary should have substantial discretion in determining the meaning of specific constitutional provisions.”
 The general provisions of the Constitution will be supplied by judges ‘based on contemporary values’ which raises another important question as to which values should be protected.              

Shaman argues that constitutional interpretation is only about creativity and judges’ value choices. ‘The mechanical jurisprudence’ has no longer the dominant role in the legal thought. This approach is advocated now by many scholars who think that it is ‘traditional myth’ and has nothing to do with reality.
 “Although the Court has always been reluctant to admit it, constitutional interpretation is a process that requires the exercise of imagination and discretion.”
   

The new doctrine of legal realism that came about century ago discredited the value of pure logic and ‘formalistic method of adjudication’ in legal reasoning and paved a way for judicial value choices.
 Indeed, this is not to suggest that this method of adjudication is entirely neglected. However, over the second half of the twenty century the Court was mostly engaged in creative activity by developing a doctrine of different tires of judicial review—strict, intermediate and minimal scrutiny.
  

Traditionally and as currently echoed by the more conservative judges, the sole purpose of constitutional interpretation should be concerned only of determination of the meaning of the constitutional provisions by ascertaining the intent of the framers. Consequently, according to this ‘originalist’ approach the judicial creativity and policy making should be excluded in the adjudication process.  The champion and advocate of this approach currently on bench is Justice Antonin Scalia whose views are reflected in his essay “A Matter of interpretation.”

Shaman argues that historical record proves the fallacy of this approach since the Court has engaged in ‘creative’ activity from the outset of constitutional adjudication simply because the constitutional provisions are broad enough to avoid judicial policy making. A good example of this creativity is demonstrated by adjudicating issues on equal protection clause. It was enlarged enough to include gender classifications while it was obvious that when the Fourteenth Amendment was adopted the framers did not intent gender classification.
 The Supreme Court Justice Ginsburg noted that this result could be achieved only through “boldly dynamic interpretation, departing radically from the original understanding.”
       

Hence, even the proponents of the ‘originalsit’ views of constitutional interpretation accept that the majority of Supreme Court decisions have been made on account of their expediency as opposed to original understanding of the Constitution. “Contemporary social ethos, along with history and tradition, shapes the beliefs of each justice… The personal values of the justices are the ultimate source of the meaning that the Supreme Court creates for the Constitution.”
 The justices imposed their own values either both through positive and natural law. The decisions of the court relying on the literal meaning of the words or framer’s intent are revealed by careful analysis to be ‘more pretence than reality’. 
 

Shaman argues that theoretical basis of the arguments of intent suffer from serious shortcomings. First, the historical record of Constitutional convention is ‘severely deficient’. Second, the Federalist Papers that sometimes are referred to indicate the framers intent cannot be considered as an authoritative source of their intent for several reasons: it was not officially recognized as such taking into account the fact that the two main ‘architects’ of that paper had radically opposing political views . Indeed Federalist papers were designed to persuade the ratification of the Constitution rather than become an impartial account of framers’ intent.
 “A collective body of fifty-five individuals, the framers embraced a widely diverse and frequently inconsistent set of views.”
 

This task becomes even more insurmountable when the focus shifts to ratifiers’ intent for the same and more reasons. Another argument against the framers’ or ratifiers’ intent explicates that this kind of activity fits better historians rather than jurists. Moreover, it makes the work of the judges less efficient when they dig into history. In fact, this task of historical analysis engages the interpreter in a creative job. “Even when done properly, historical analysis leaves a good deal of room for the historian to make value judgments. The historian sees things from a particular point of view, according to a particular value system.”
 Thus, appealing to historical analysis allows judges to find out what they really wish to discover. When the judges make decisions relying on historical argument the clue to the decision can be traced on ‘other grounds’.

Hence, even the advocates of strict originalist approach would ‘slip into non-originalist mode’ if their value system requires so. For example in three decisions justice Scalia let “his political passions overwhelm his originalist principles.”
  Generally Shaman points out two modes of constitutional adjudication—categorical and balancing. The categorical or formal mode that dominated most of the part of adjudication was flawed as compared with the balancing method which proved to be the most viable means of judicial decision making in the course of last fifty years.
 

According to Shaman categorization is a kind of definitional form of adjudication where the judges are mostly concerned to give a meaning to a phrase or word by setting definitions. Only the ‘collapse of legal formalism’ in the 1940th paved a way for the balancing mode which is the “realistic or functional mode of constitutional adjudication that operates by weighing or balancing the interests involved in a case.”
 Indeed, balancing means choosing among competing values assigning relative weight to them. Any judicial decision making necessarily involves value judgments and balancing provides transparent and thorough analysis while categorization or definitional mode of adjudication does it in a concealed way.
 However, balancing is criticized by its opponents because of making policy choices that belongs to the legislative branch of government.
 

To better illustrate the distinction between the two modes of adjudication Shaman exemplifies how John v. Helms was decided by formal categorical method and how it could have been decided by balancing mode. In either case the Court would come to the same conclusion because of the judges’ value choices. The issue in this case was whether the statute criminalizing willful abandonment of a child violated the Equal Protection Clause since ‘the crime was a misdemeanor unless the parent left the state after abandoning the child’.
 Although the Court in the past had considered the ‘interstate travel’ as a fundamental right that triggered strict scrutiny in this case the Court declined to apply strict scrutiny on the ground that the right to travel even being fundamental might be restricted and not apply in case of commission of a crime.

By categorization the Court created a definition of travel with its exceptions. However, the Court might well arrive at the same decision by balancing test through application of strict scrutiny and “then ruling that the fundamental right to travel is outweighed by a compelling state interest in protecting dependent children.”
 In fact, the Court applying the definitional or categorization mode concealed its true value judgment which is apparent in this case.    

Shaman’s point is further elaborated by David Strauss who appealed to the common law method to find theoretical justifications for American Constitutional practices. Strauss contends that the originalism and textualism alone cannot be a reliable source of interpretation because as constitutional practice shows in many occasions the text and original intent were abandoned to reach sound constitutional interpretation in order to conform to current practices. Moreover, the underlying theory of originalism connects the law with some ‘authoritative source’ or command theory—either ‘framers’ or ‘the people’.
 As opposed to this ‘authoritative source’ approach that seeks justifications for the decisions in the text or original intent the Common Law approach attempts to justify a decision by the evolving practices over time. Strauss’s Common Law approach of constitutional interpretation is composed of two basic components—rational traditionalism and conventionalism. 

But our written constitution has, by now, become part of an evolutionary common law system, and the common law—rather than any model based on the interpretation of codified law—provides the best way to understand the practices of American constitutional law.
 

The core of common law tradition is the precedent which offers a clue for understanding the central questions of American Constitutional Interpretation—how to restrain judges at the same time allowing some permissible innovation.
 However, Strauss contends that as a matter of common law constitutional interpretation should be distinguished from statutory interpretation in some important respects. First, statutes as compared with constitutions are relatively new and therefore can reflect the command theory by reference to the “authoritative command of the sovereign” or the peoples’ representatives.
 Additionally, American written constitution resembles more English unwritten constitutional tradition rather than those written ones that luck ‘established constitutional traditions’.
   

According to Strauss the first component of the common law constitutional interpretation is rational traditionalism. Traditionalism is the point of departure for constitutional adjudication which suggests ‘taking seriously’ the collective wisdom and experience of the framers but at the same time departing from the text if there is a good reason to do so. Rational traditionalism in this sense means to dispose of morally unacceptable tradition as it was done in Brown and provide enough flexibility for innovation e.g., gender equality.
 Indeed, the evolutionary and gradual mode of change is the most preferred form in common law tradition “but revolutionary change remains possible, and tradition is not to be venerated beyond the point where the reasons for venerating it apply.”
  

The common law judge ought to balance and weigh ‘the claims of tradition’ in terms of certainty and unity by following the precedent on the one hand and “current assessment of the justice” on the other hand.
 Strauss argues: 

“Moral judgments—judgments about fairness, good policy, or social utility—have always played a role in the common law, and have generally been recognized as a legitimate part of common law judging.' At the same time, it has always been part of the common law that judges are not free to do whatever they think is right. Precedent limits them in significant ways.”

The second component of the common law constitutional interpretation is conventionalism which requires adherence to the constitutional text despite the fact that it could be imperfect and some disagreement among people on its scope and meaning.
 Strauss argues that this component supplies the deficiency of traditionalist component which allowed some divergence from the text. “Conventionalism, understood in this way-as an allegiance to the text of the Constitution, justified as a way of avoiding costly and risky disputes and of expressing respect for fellow citizens--helps explain the deference given to the text more fully than traditionalism standing alone.”
 Thus, the two components of common law constitutional interpretation provide a sound theoretical explanation of current interpretive practices.

Thus, Shaman and Strauss agree that for the most part textual and intentional interpretation alone will not be sufficient for sound interpretation. Hence, they argue that the balancing mode is the most viable means of constitutional adjudication which is the main feature of common law theory. Judges are not only to balance between the certainty in terms of obsolete traditions and justice or fairness but in many occasions also between the competing principles which inevitably involve the judges’ value choices of social utility and justice.     
D. Practical aspects of American Constitutional Interpretation
a. Different levels of scrutiny

The creative work of constitutional interpretation is best reflected by the development of different levels or tiers of judicial scrutiny which can be divided into minimal, intermediate and strict modes of judicial review. Each level of judicial scrutiny embodies its own ‘methods and standards’ to asses the constitutionality of a law at question. Shaman argues that the differences of methodology and standards of each level of scrutiny are so significant that the selected mode of judicial review will suggest the outcome of the case. The low level or minimal scrutiny is associated with ‘rationality review’ which means that the governmental action will not be struck down unless there can be no rational link between the ends and means of governmental action. The burden of proof in minimal scrutiny cases lies on the party who challenges the constitutionality of the law who should prove that there is no ‘rational relationship between the ends of legislation and the means chosen to accomplish them’.

While the low level of scrutiny suggests that there should be nothing more than reasonable connection the strict scrutiny does its opposite which means that “[the] legislation will be struck down unless the government can prove that the legislation is precisely tailored to achieve a compelling state interest.” The former implies a strong presumption in favor of legislation whereas the later offers a presumption against it unless the government can show ‘compelling state interest’ which could not have been achieved by any alternative or less restrictive means.  However, this heightened form of scrutiny will be triggered by judges only if suspect classifications and fundamental rights are at stake.

However, this is not the whole story. The judicial practice necessitated another intermediate tier of review that lies in between the minimal and strict level of review. This is more than reasonable connection between the ends and means and less than compelling state interest. The Court called it ‘an important or substantial interest’ between the ends and means of governmental action. These levels of scrutiny have been employed by judges dealing with different constitutional provisions such as Privileges and immunities, Due Process, Equal Protection, Commerce clause etc. However, Shaman argues:

In fact, in constitutional adjudication, the level of scrutiny to be used is more meaningful than the respective constitutional provision to be applied. Determining the level of scrutiny to be utilized in particular case has a greater impact on its outcome than deciding what constitutional provision will be applied to it.

The opponents of this mode of different levels of adjudication base their argument on the ground that there can be no one Equal Protection Clause but different modes of its adjudication. Shaman contends that:

There is a multitude of constitutional rules, principles, and tests that cannot be connected to the text of the document any more than levels of scrutiny. These rules, principles, and tests, like the levels of scrutiny, are the result of doctrinal accretion that evolves over the years through constitutional adjudication one case at a time.
 

i. The minimal level of scrutiny

The theoretical validation of minimal scrutiny, Shaman argues, can be traced back to 1893 when James Bradley Thayer unequivocally stated that the law should not be invalidated by the Court insofar if the legislature did not make ‘a very clear mistake’ that ‘it is not open to rational question’.
 Advocating for utmost deference to legislative branch this theory got its momentum starting from the 1930s. The policy of judicial restraint was invoked regarding both federal and state law that dealt with economic issues. This meant that unless the party challenging the constitutionality of law could prove that the law is ‘clearly irrational or unreasonable’ there was no any remote vision of success.
 Indeed, the Court’s tactic regarding minimal scrutiny made it almost impossible to overcome the ‘constitutionality presumption’ especially when the Court stated that the law is constitutional if “any state of facts reasonably may be conceived to justify it.”
 

It’s not hard to understand that such a broad language would allow the legislation to sustain. Hence, another requirement that the party challenging the legislation must ‘negate every conceivable basis which might support it’ makes the invalidation of the legislation undefeatable. Hardly anyone can foresee ‘every conceivable basis’ and yet to defeat all of them.
 However, occasionally the Court would insert some ‘bite’ in its minimal scrutiny review to invalidate the law as unconstitutional. In U.S. Department of Agriculture v. Moreno stated that “a bare congressional desire to harm politically unpopular group cannot constitute a legitimate governmental interest.” The ‘hippies’ would not have been entitled to some benefits if the Food Stamp Act were not struck down though under minimal scrutiny since hippies failed short to meet the criteria for suspect classification.  

Another case scrutinized under minimal tier of review was Cleburne v. Cleburne living Center, Inc. involving equal protection clause. The Court held that the city zoning ordinance did not stand the rationality test when the mentally retarded persons were excluded from housing opportunity. Even though ‘mentally retarded’ did not qualify for suspect classification the Court added some bite in its minimal review as it was in Moremo to make the ordinance void.
 Indeed, professors Faber’s and Sherry’s observation is worth mentioning that ‘the government may not target someone for who they are rather what they do’.
 However Shaman argues that the Court would very rarely follow this pass. In most cases, especially on economic or social welfare legislation the minimal scrutiny amounted to ‘no scrutiny at all’ and governmental actions would overwhelmingly sustain.
  

ii. The intermediate level of scrutiny

The Burger Court being unsatisfied with the rigidity of both minimal and strict scrutiny as early as in 1970s embarked on a new intermediate level of review that would fit best to deal with gender classifications. Before that it was common legal practice to view the issue of gender discrimination under minimal scrutiny and thereby uphold the challenged law discriminating on women.
 The exercise of intermediate tier of review was explicitly recognized in Craig v. Boren as the most viable means for Equal Protection cases and particularly for cases involving gender classifications.
 Although the intermediate scrutiny in the following years was extended to cover also commercial speech, symbolic speech and classifications on nonmarital children the Court was reluctant to further extend it to apply to Equal Protection cases.

iii. The strict level of scrutiny

Shaman argues that generally the multi-tier system of review is not flexible and cannot properly address the needs of a party in every case because the court analysis is directed to which level of review is the most appropriate rather than focusing on the specific merits of each case. This categorical analysis based on ‘suspect classification’ or ‘fundamental right’ hinders a real evaluation where a claim would not fall under any of this categories.
 Instead Shaman points out that “the essential issue in all constitutional cases is whether the governmental interests promoted by state regulations are sufficiently important to outweigh the individual interests that they restrict.”

Shaman argues that another shortcoming of the multi-level scrutiny with its categorical analysis is that it does not provide consistency in a legal system. For example the definition of ‘suspect classification’ was changed over the course of history from Caroline products to Rodriguez, in a later case connoting more than “discrete and insular minority”
 but those “subjected to such a history of purposeful unequal treatment, or relegated to such a position of political powerlessness as to command extraordinary protection from the majoritarian political process.”
 Also it is not clear what rights are considered as fundamental to trigger the relevant tier of judicial review. Should the judges look for fundamental right in the ‘Nation’s history and tradition’
 is yet another controversial aspect of the problem.  There can well be a lot more questions regarding the proper scope and validity of fundamental rights which will make the process of finding them a topic for ongoing debate. 

Thus, Shaman harshly criticizes the multi-level system of judicial review which is ‘unable to provide a theoretically sound framework for constitutional adjudication’ and hindering the consistency and stability. Instead of focusing on the merits of a specific case the focus is shifted to the ‘constructing thoughts through priori categories’. As far as stability is concerned the Court repeatedly deviates from the precedent. As Shaman put it:

Due to its basic defects, the multi-tier system severely restricts the ability of the Supreme Court to establish a healthy constitutional jurisprudence. The system frequently leaves the Court with no other choice but to distort precedent and logic, thereby infesting constitutional law with a considerable amount of confusion.
 

Rather Shaman suggests creating a ‘unified system of review’ and freeing judges from the imprudent task of being restrained by ‘artificial constraints’.  The Plyler v. Doe is a good example of such ‘unified’ mode of adjudication where the Court could reach a wise decision by invalidating the Texas law for discriminating against illegal children for educational purposes. While ‘illegal children’ and education did not qualify ether for suspect classification or fundamental right the Court employed ‘a meaningful degree of scrutiny’ to struck down the law which would not be achieved under rational review of minimal scrutiny. The core of judicial opinion was based on two factors: 1) even though illegal alienage per se is not suspect classification the children could not reasonably have any control over their status and thereby were unreasonably discriminated, and 2) despite the fact that education is not fundamental it is ‘extremely important to individuals and society’.
 
b. The Fourteenth Amendment

i. The Due Process Clause

At first glance as it appears from the wording of the Due Process Clause it seems to suggest a safeguard against procedural violations. However, from the beginning of the new century until the 1930s the Clause was utilized to strike down the state laws that violated the ‘liberty of contract’. Although nowhere in the Constitution has been mentioned of the liberty of contract the Court found little difficulty to read it into the Due Process Clause thereby inserting a substantive content into the Clause. Apparently the laws regulating wages, hours and other conditions of employment would be struck down under the guise of economic policy of laisez fiere. This policy of substantive due process was employed by judges to protect the business interests of ‘business owners’ since the working class of people at that time had no real ‘bargaining power’ and ‘workers had precious little capability to contract on their own terms’ a good illustration of which is Lochner v. New York.
 

This policy was radically changed by the new economic and political realties of Great Depression and President Roosevelt’s proposal of Court-packing plan. Though the plan was harshly criticized and eventually ruled out by the judicial committee of the Senate Roosevelt was able to change the composition of the Court through his four terms of presidency by appointing Justices most loyal to the governmental regulation of economic policy. Thus, the Court starting from 1937 on championed a very deferential attitude toward the legislature regarding economic regulation. Shaman states that: “The strategy adopted by the newly constituted Court was to withdraw from judicial oversight of economic regulation by reviewing them with the most deferential variety of judicial scrutiny—so deferential, in fact, as to be virtually nonexistent.”
   

In the following years however the Court would favor another fundamental right that was nowhere mentioned in the constitution—the right to privacy. Occasionally the Court would protect this right either under Equal Protection Clause
, or under the theory of ‘penumbra’
 or Due Process Clause
. Thus, from the right to use contraceptives to the right to have abortion was a new policy of the Court to bestow the privacy a fundamental value. This policy was upheld in later cases, when in Planned Parenthood of Southeastern Pennsylvania v. Casey the Court held that:

It is a promise of the Constitution that there is a realm of personal liberty which the government may not enter …. Our law affords constitutional protection to personal relations relating to marriage, procreation, contraception, family relationship, child rearing, and education. These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment. At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life.
 

The right to privacy was extended to include from the right to marry to any other aspect of family life.
 “By lionizing privacy as a fundamental right, the Court left itself open to the charge that it was reading its own values into the constitution, just as it had done in the days of Lochner. Now, however, the Court’s values had changed; in the hierarchy developed by the justices, liberty of contract had given way to the right of privacy.”
 The Court would refer to history and tradition as an authoritative source for the right to privacy which as Shaman argues is a convenient tool to manipulate the desired result.
  

Hence, this reference to ‘history and tradition’ deeply rooted in flawed decision of Plessy v. Ferguson will hinder the Court to acknowledge new rights. “This is a static, rather than evolutionary, view of the Constitution that greatly its ability to deal with changing conditions or attitudes.”
  

Thus, the scope and content of a constitutional provision will be supplied by judges’ value preferences which are effectuated by political, economic and social realities of the time. Political and economic situation made the president to change substantially the composition of the court which in turn adopted not only a new policy most deferential to the legislature but also regarding the value preferences of the judges. However, the right to privacy that came to substitute the liberty of contract was demanded by the social realities of the time which shaped the value system of the Supreme Court justices who found a safe heaven for it under the Due Process Clause.   
ii. The Equal Protection Clause

The primary purpose of the Equal Protection Clause of the Fourteenth Amendment was to put an end to racial discrimination.
 However, the clause was extended to encompass any discrimination which is most often done through classifying individuals. Classifications based on race
, alienage
 and national origin
 were the most vulnerable to discrimination by their very nature and as such were subject to strict scrutiny by the Court. These classifications that the Court treated as ‘suspect’ are distinguished from other classifications in sense that they target an individual by an ‘immutable trait’ based on the ‘accident of birth’.

 In the 1970s the Court broadened the scope of the Equal Protection clause to cover gender classification though not under the strict scrutiny arguing that it did not meet the criteria for the ‘suspect’ classification. The same destiny was predestined for the non-marital children. Both of these ‘semi-suspect’ classifications were subject to intermediate scrutiny developed by the Court to fit the current developments that did not satisfy neither minimal nor strict scrutiny requirements.
 The above motioned categories of ‘suspect’ and ‘semi-suspect’ classifications would mark the end for heightened review under the Equal Protection Clause. In later decisions the Court would state that wealth, age and mental retardation do not qualify for ‘suspect’ and ‘semi-suspect’ criteria.
   

The Court would apply Equal Protection Clause along with classification cases to protect some fundamental rights such as ‘the right to vote, the right of equal access to the courts and the right of interstate migration’.
 Interestingly enough the Court would put rights of indigent applicants’ right to a free counsel in criminal cases to appeal the lower court decision under the ambit of Equal protection Clause while declining to recognize the ‘poor’ and ‘wealth’ as suspect classifications.
 However the Court in Ross v. Moffitt
 and later decisions held that this right of appeal for indigent defendants does not extend to a second appeal in the same case. The Court opined that “there is a fundamental right to some degree of equality of treatment in the criminal justice system, but far from complete equality.”
 

As far as education is concerned the Court made it clear that it will not be bestowed fundamental status and thereby will not be strictly scrutinized. In Rodriguez
 the issue was whether disparity in financing the schools between rich and poor districts violates the Equal Protection Clause. Indeed the Court employed minimal judicial scrutiny since it believed that ‘case involved neither a suspect classification nor a fundamental right’.
 Moreover, Shaman argues that this case represents a ‘significant’ doctrinal approach for determination of fundamental rights. “The key to discovering whether a right is fundamental, the Court said, is not to be found in comparisons of the relative societal significance of rights or weighing their importance.” Rather the answer lies in assessing whether a right is “explicitly or implicitly guaranteed by the Constitution.”

Shaman criticizing the rule in the Rodriguez argues that the ruling in this case is roughly the same as that of the Slaughter-House Cases in sense that fundamental rights are not protected by the Privileges and Immunities Clause. However this case was a far cry off the precedent where the Court conferred fundamental status to the right to procreate
 or the right to appeal from a criminal conviction
 where none of those rights were explicitly or implicitly mentioned in the Constitution but were ‘recognized as fundamental’.
 Thus, the Court in later cases would decline to treat welfare, housing and employment as fundamental rights.
 
Additionally, the court declined to review the state education financing under strict scrutiny because of some political considerations such as federalism. If the Court found the state educational financing system unconstitutional then the other states would have been obliged to follow it which would put at risk the federalism by interfering with state prerogatives that would be in excess of its power.
 Indeed the expansion of the equal protection clause occurred during the Warren Court while its successors made it clear that the further expansion of the clause to include social and economic rights would not be desired.
   
Thus, it has been shown that only those rights will trigger strict scrutiny that are classified either suspect or fundamental. Regarding suspect classifications, for instance the court considered the race, alienage as suspect but failed to do so for the wealth and age. Whether the Court was unwilling to extend the scope of suspect classifications out of it concerns for judicial deference, federalism or any other reason is yet another topic for thorough analysis and research. The same issue is true for fundamental rights when the Court considered the right to procreate as fundamental but not the right to education when neither of these rights is explicitly mentioned in the Constitution. While judicial deference played significant role not to qualify age as suspect classification and education as fundamental right in order to avoid the application of strict scrutiny nonetheless it is not the only reason. Social and political realities of the time influenced a big deal the formation of judges’ value preferences for this mater.          

c. The Constitutional fact finding

Another important aspect in constitutional adjudication is how judges treat constitutional facts. The treatment of constitutional facts by judges virtually depends on their understanding of the reality. Shaman states that so far there has been not developed any consistent methodology for handling the constitutional fact and consequently “in the absence of adequate methodology, the Supreme Court has rendered many constitutional decisions based on factual assumptions that are extremely questionable.”
 

Hence, the selection among the set of relevant facts will be affected by the judges’ value choices and preferences to reach the desired outcome. This was clearly demonstrated in the cases Branzburg
 and Michael M. v. Sonoma County Superior Court
where the court declined to accept the statistical data and expert opinions of journalists claiming that the disclose of confidential sources would have adverse impact on the freedom of speech but rather the court favored unfounded facts of the other side. “By selectively applying its critical faculties to some constitutional facts, but not to others, the Court is able to maneuver an opinion toward its goal. Along the way, the Court picks and chooses constitutional facts by their congeniality to the desired result rather than by their apparent validity.”
  

Thus, Shaman argues that every single case of constitutional adjudication involves determination of two patterns—“ends and means”—the first connoting governmental policy and the letter governmental action.
 Determination of constitutional facts and policy bears close relationship with the three levels of judicial scrutiny. For example if the strict scrutiny is selected to determine the constitutionality of a law in question the Court should assess whether or not the law supposedly enhancing state interest on a specific matter is important enough on policy mater to satisfy the compelling state interest. Additionally supposing that the state interest is important enough to restrict a constitutional right the Court should go on with factual determination of whether or not the alleged interest can be achieved through the means chosen by the state government.

Unless the Court examines the factual basis of the government’s claim the court will not be able to truly determine whether the interest promoted by the government is compelling or not. Yet the court stated in several times ‘that meaningful evaluation of constitutional fact is a critical element of heightened scrutiny’.
 Moreover, the “hypothetical and speculative facts” cannot form the proper basis for governmental action.
 Rather it should be grounded on ‘genuine factual bases’.
  

As far as minimal scrutiny is concerned, Shaman argues that the Court is inclined to manipulate both policy and factual determination in favor of legislative presumption. The Court will uphold the legislation if ‘any state of facts reasonably may be conceived to justify it’ which seems to be not a hard task at all.
 The task of challenging the legislation becomes more cumbersome when the party challenging it should prove that the factual basis of the legislation in question ‘could not reasonably be conceived to be true by the government decision maker’.
 Indeed, it would be extremely difficult to prove that the governmental action is void of any reasonable basis.
 Shaman argues that even though the judicial deference toward legislature as a practical matter would be acceptable nonetheless the distinction should be made between policy and factual determinations which are totally different issues.
 In this context, it is worth mentioning Gerald Gunther’s model of adjudication regarding the Equal Protection Clause suggesting minimal scrutiny as far as legislative policy is concerned and more heightened scrutiny for factual determination.
    

However, Shaman supports the minimal scrutiny if factual determination of it is done ‘genuinely’ rather based on legislative presumption of whatever factual support for it. “That is, insofar as constitutional fact is concerned, minimal scrutiny should be genuine though minimal rather than no scrutiny at all…. If genuine though minimal scrutiny was applied to questions of constitutional fact, it would no longer be possible for the Court to rationalize decisions through the manipulation of fact.”
  

Additionally, the court’s allocation of burden of proof is neither consistent nor clear enough as different tiers of review are concerned. In Celburne the Court invalidated the state law under the rational basis review even though the degree of proof generally required under this tier was almost insurmountable. The Court did ‘exception’ regarding the heavy burden of proof in this case because it preferred to strike down the law but at the same time was reluctant to extend the suspect classification for mentally retarded people to trigger strict scrutiny. Likewise, in Burson v. Freeman the Court upheld the state law under strict scrutiny in spite of the luck of strong factual evidence usually required under strict scrutiny to justify the compelling state interest.
 

Faigman argues that generally the Court treats the constitutional facts not seriously enough but rather it has adopted “[an] erratic approach”. Since facts are continuously changing over time either by themselves or based on society’s understanding of them the Court is often reluctant to find new facts but to interpret the facts to balance between the change and certainty. This is explained by the notion that factual changes entail the change in the constitutional meaning which in turn may endanger certainty and ‘imperil the normative doctrines premised on old facts’.
 “In subsequent cases, if the facts on which precedents sits change, the Court ignores, reinterprets, or elides them.”
 Court treats the facts as ‘a constituent part of interpretive exercise’.

Indeed facts play significant role in constitutional adjudication since the outcome of the case pretty much depends on the weight given to the facts, their ignorance altogether, the burden of proof assigned to the parties to prove the facts and their treatment. To illustrate the importance of the facts it would be sufficient to bring just few examples under the Fourteenth Amendment. Based on what factual grounds the Court in Brown decided that segregation entails inferiority and its subsequent adverse effect on education? When does the fetus become viable to limit the scope of Due Process Clause of liberty?  Faigman puts it: 
“The seemingly paradoxical role of the facts in constitutional law, then, is that they are central to the cases but play little part in their outcomes. Virtually every constitutional case presents disputed facts, but only rarely are the facts described or explained with any precision.”
    

Similarly, the Court in Roe faced an extraordinary difficult task to balance between the rights to liberty of a pregnant women and the right to life of a fetus that is also a governmental interest to protect the rights of its citizens. Undoubtedly the question here is whether a fetus qualifies for a person to fall under the constitutional protection. The Court rejected the Texas’s argument that the life begins at conception. Instead the Court created the questionable second trimester-viability test defining viability as fetus’s ‘capability of meaningful life outside the mother’s womb’.
 Faigman argues that in order successfully defeat Texas’s argument that life begin at conception the Court rather should have started with the question as to when the life begins. “Failure to define the relevant factual contours of constitutional doctrine effectively renders the Court’s pronouncements meaningless.”
   

Indeed, the explanation of viability provided by the Court was far from being satisfactory. “Viability in 1973 was merely a convenient point in time for setting a compromise between two clashing principles. It was political solution that was more or less arbitrarily set at twenty-four weeks” as it is evidenced by judicial records.
 The Court drew the demarcation line between the two conflicting principles by choosing arbitrarily the convenient point of departure which is viability. Faigman argues that this is true for all justices and conflicting principles of law regardless of the justices’ political and theoretical preferences.
     

Faigman argues that “the Court insistently employs factual arguments rhetorically, as premises that can be manipulated or massaged in the service of one or another legal outcome.”
 Occasionally the meaning of the Constitution will be determined based on the treatment of facts by the Court as a mater of interpretation.
 As far as constitutional adjudication is concerned Faigman distinguishes between three types of facts: doctrinal, reviewable and case-specific. While doctrinal and reviewable facts are similar in sense that they have more precedential value for future cases the case-specific facts as the name itself suggests is relevant for a particular case at hand. However the distinction between these categorizations in not always clear-cut.
 

Doctrinal facts represent an empirical data based on which the Court can formulate a constitutional doctrine in terms of categorical rule whereas the reviewable facts help to build some standards which are subject to a change as long as technological or scientific progress or compelling governmental interest require so. “For example, the more controversial factual issue in Brown involved the Court’s citation to research indicating the negative effects of segregation on black school children.”
 Faigman argues that it is not clear under which category the Court treated this factual issue. If the Court treated the facts as doctrinal which is formed based on the factual analysis of adverse effect of racial segregation then in future cases no racial discrimination will be allowed regardless of any compelling state interest. But if the Court considers those facts as reviewable then in future cases the standard created based on the facts can be changed by the Court provided that compelling justifications are put forward. 

The same argument could be true for Roe when the Court created the trimester standard. Most likely this would fall under the reviewable standard because factual evidence was changed by Casey from roughly twenty-four to twelve weeks based on medical and scientific advances to determine the viability of the fetus. If the Court treated those facts as doctrinal that offered twenty-four weeks before a fetus could become viable for abortion purposes to establish categorical rather than reviewable standard then it would not have been changed in Casey into twelve week despite the fact that science recommended so. However, if the Court determined the fetus’s viability based on case by case review regardless of the factually determined standard of twelve week it would fall under the case-specific factual analysis. 

Faigman contends that: “Defining the Constitution is, at bottom, a rhetorical exercise, and although facts are often employed in the process, doctrinal facts are a constituent part of the process of setting the Constitution’s meaning and cannot be well understood or effectively evaluated outside of the interpretive enterprise.”
  To illustrate the interconnection and difficulty of separating factual arguments from normative and textual ones Faigman exemplifies Justice Brennan’s statement in New York Times where he argued that the underlying purposes or values of free speech such as free discourse will be jeopardized if erroneous statements are not protected. This statement is based on psychological presumption that people will not be free to criticize public officials, “even though it is believed to be true and even though it is in fact true, because of doubt whether it can be proved in court.”
 Hence, Faigman concludes that even though Constitutional Law does not luck ‘empirical argument’ in support of some constitutional doctrine it lacks ‘supporting authority’ for those arguments.
             

As opposed to doctrinal facts reviewable facts are supposed to be more concrete and therefore are treated more seriously by the Court. Despite the Court’s willingness to consider the empirical data with regard to reviewable facts questions raise regarding the fact’s ‘scientific validity’ and their ‘evidentiary reliability’ which are prone to abuse and subject of controversy.
      

Likewise, the undue burden test in Casey which meant ‘placing substantial obstacle’ for woman willing to do abortion had very important factual implications. Faigman argues that: “The undue burden test as formulated, and as applied by the joint opinion in Casey, is largely fact based. In effect, the undue burden test strikes a balance between individual liberty and government interests in the definition of the rule, but fails to explain how that rule should be applied in concrete cases.”
 Moreover, it is not clear based on what factual evidence the Court upheld the twenty-four hour waiting provision at the same time invalidating the spousal notification provision where both provisions seemed equally burdensome.

Faigman contends: 

“Only if facts are understood interpretively can they be used rhetorically to support whatever outcome is sought. Especially when the Court operates at the vanguard of societal evolution, as it did in Brown and Roe, when traditional authorities militate against the “enlightened” path the Court wishes to take, interpretive facts might play an essential rhetorical role.”

Hence, in Brown despite the fact that neither the original intent nor precedent suggested racial integration of schools the Court relied heavily on social science that ‘revealed the inequality that was inherent in segregation’ to reach the opposite result.
 Likewise, in Roe the scientific notion of ‘the viability’ helped the court to make a balance between the competing principles of the right to life and liberty instead of confessing that it drew an “arbitrary” line of twenty-four weeks. 

The determination regarding which kind of constitutional fact is implicated in the first instance is itself a subject of constitutional interpretation. The Court must determine at what level of generality the constitutional fact ought to be resolved.

In Brown, for example two kinds of facts were presented—general research about the effects of segregation and specific which concerned the data on individual school districts. The Court ‘established a national rule’ relying on doctrinal facts to eliminate segregation as a whole rather than in individual districts.
  

Thus, the determination of evidentiary reliability of the facts in constitutional adjudication leaves significant discretion to judges. Employing the elaborated system of different levels of review implies diverse factual weight to prove the trustworthiness of the chosen ends and means. Hence, if the factual arguments are invoked rhetorically in an interpretive manner without supporting evidence the outcome of the case can be manipulated in the judges’ preferred way. The excessive use of this mode of adjudication or approach may threaten the consistency and predictability. Indeed, the judges are often to balance between certainty and social change which inevitably involves judges’ value choices. If, for example, social changes require racial desegregation based on reliable scientific evidence it should be done through elaborated methodology of factual determination which. On the other hand, as a mater of constitutional adjudication it would be extremely difficult to find any reliable factual evidence when the Court has to balance between two competing principles of right to life and liberty. I argue that in these types of cases instead of making arbitrary viability terms it will give more added value to the decision if the balancing is simply done in a transparent manner by giving relative weight to each right in line with the social, political and economic situation.   
E. Conclusion

The United States is part of Common Law Legal tradition which has significantly influenced the methods of constitutional adjudication. It would be illusion to underestimate the influence of common law reasoning for the interpretation and application of constitutional norms of the American written Constitution which is far cry from the formal syllogistic method. All the important attributes of common law system are present in the process of constitutional interpretation by the United States Supreme Court: extending or ‘making law’ by applying the general provisions of the Constitution; finding and applying precedent through common law reasoning—by distinguishing , overruling and analogy. While it is true that the precedents can and do restrain judges to some extent nonetheless they are often to balance between certainty and fairness by complying with social and technological change which comforts to their sense of justice and fair policy. One of the avenues to enable judges to go for the desired result is the use of one of the modes of application of the precedent-- either precedent rule or result based approaches.   
This exercise of judicial power necessarily involves creative activity by enabling the judges to supply the content of the constitutional norms which would comply with their value system and the social and political necessities of the time. Apparently, most of the time the textual and intentional arguments alone fail short to yield sound interpretation. For this reason, the scholars argue that as far as constitutional adjudication is concerned the balancing mode should be chosen since it provides the most viable means for it. The theoretical aspects of common law theory support this position as well. Judges are not only to balance between the certainty in terms of obsolete traditions and justice or fairness but in many occasions also between the competing principles which inevitably involve the judges’ value choices of social utility and justice.     

Political and economic situation of great depression in the 1930th leaved no choice for the president of the United States but to change substantially the composition of the court. This fact substantially changed the policy of the Court by adopting very deferential policy towards legislature especially in the field of economic regulations. Additionally, the right to privacy came to substitute the liberty of contract which can be explained by the social demand of the time which eventually shaped the value system of the Supreme Court justices. Thus, the shift of the focus and change in the scope and content of constitutional provisions significantly depend on judges’ value preferences which are effectuated by political, economic and social realities of the time.   

As a practical mater, it has been shown that the elaborated system of judicial review in terms of different levels of review proves the creative nature of constitutional adjudication. While triggering strict scrutiny either for the rights that are classified either suspect or fundamental the Court was able to manipulate the outcome of the case. The court elevated e.g. the race and alienage at the level of suspect classifications but failed to do so for the wealth and age. Likewise, the Court treated the right to procreate as fundamental but not the right to education when neither of these rights is explicitly mentioned in the Constitution. The answer to this question can be found in the social and political avenues of judicial restrain and federalism as well. 
Additionally, the judges may reach the desired result by manipulating and giving different weight to constitutional facts which is another aspect of judicial discretion. This is most likely to happen when judges use constitutional facts in an interpretive way. Employing the elaborated system of different levels of review implies diverse factual weight to prove the trustworthiness of the chosen ends and means. Nevertheless, the consistent and elaborated methodology of factual determination would significantly regulate this discretion and bring more clarity in the field. However, it would be naive to assume that overall elimination of the judicial discretion would be desirable or expedient as a practical mater. When the Court is called upon to balance between two valid principles the judicial discretion is unavoidable. Indeed it would be hard to prefer any right or principle such as right to life and liberty based on scientifically supported evidence. I argue that in these types of cases the balancing should be done in more transparent manner by giving relative weight to each right in line with the social, political and economic situation of the time.   
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